DL QXX
| BLA 93-61 Deci ded Miy 18, 1998

Appeal froma decision of the Woming Sate Drector, Bureau of
Land Managenent, affirmng a determnation by the Casper Dstrict Gfice,
Woning, Bureau of Land Managenent, declaring the Lucky 11 Uhit Agreenent
invalid abinitio. SR No. W-92-16.

Afirned.

1. Al and Gas Leases: Termination--Q1l and Gas Leases:
Wl | Capabl e of Production

The BLMproperly declares a unit agreenent invalid ab
initio according to provisions contained therei n where
(absent a suspension of operations or production) an
oil and gas lessee fails to diligently commence
reworking or drilling operations on the unit obligation
well followng receipt fromBLMof 60 and 30 day notice
letters and thus fails to denonstrate that the well

is capabl e of producing in paying quantities or that

it is not capable of so produci ng.

APPEARANCES David L. Gonn, DL. ok, for Appellant; John R Kunz, Esq.,
Ofice of the Regional Solicitor, US Departnent of the Interior, Denver,
ol orado, for the Bureau of Land Managenent .

(PN ON BY ADM N STRATI VE JUDEE THRRY

DL ok has appeal ed froma Septenber 30, 1992, Decision by the
Sate Drector (SD, Bureau of Land Managenent (BLM, Wonming, affirmng a
June 5, 1992, determnation by BLMs Casper Dstrict Gfice (O,
declaring the Lucky 11 Lhit Agreenent (Lhit Agreenent) invalid ab initio.

Backgr ound

By letter of June 7, 1990, ook proposed the unit to BLM stating that
atest well would go to a depth of 2,500 feet "sufficient to test the Cache
seamin search of nethane gas.” In a June 11, 1990, letter, ook descri bed
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the contenpl ated operations of the test well, including the setting of
production casing and the testing of individual coal zones fromthe bottom
of the wel | bore up.

The Lhit Agreenent for the Lucky 11 Gas Lhit Area, Canpbel|l Gounty,
Woning, was entered into on July 11, 1990, and certified by the Casper
Dstrict Manager (OV on August 9, 1990. Section 9 of the Lhit Agreenent
obligated the unit operator to drill atest well wthin 6 nonths after its
ef fective date and further provided:

Uhtil the discovery of unitized substances capabl e of bei ng
produced i n paying quantities, the Lhit Qperator shall continue
drilling one well at atine, allowng not nore than six nont hs
bet ween the conpl etion of one well and the cormencenent of
drilling operations for the next well, until a well capabl e of
produci ng unitized substances in paying quantities is conpl eted
to the satisfaction of the AOor until it is reasonably proved
that the unitized land is incapabl e of producing unitized

subst ances in paying quantities in the formation drilled
hereunder * * *.

* * * * * * *

Loon failure to continue drilling diligently any well
other than the obligation well(s) commenced hereunder, the AO
nay, after 15 days notice to the unit operator, declare this unit
agreenent termnated. Failure to commence drilling the initial

obligation well, ontine and to drill it diligently shall result
inthe unit agreenent approval being declared invalid ab initio
by the AQ

By letter of June 26, 1991, BLMadvi sed ok that it had detern ned
that three wells, the Nos. 1-9, 1-11, and 1-22, were not capabl e of
production in paying quantities. dting 43 CF. R § 3107.2-2, BLMal | oned
ook 60 days w thin which to "commence reworking or drilling operations
onthe * * * unit" which, BLMadvi sed woul d not termnate so | ong as
approved operations were commenced wthin the 60-day period and conti nued
wth reasonabl e diligence. The BLMfurther advised that the unit woul d
autonatically termnate if a "reworking/drilling operation proposal or
justification that [a] well is capable of production in paying quantities"
was not submtted wthin 60 days.

By letter of March 18, 1992, the (DO DMrequested ook to subnmit,
wthin 30 days, a detailed summary of actual operations of well No. 1-9,
the initial obligation well for the unit. The DMnotified Gook that if
ook failed to provide convincing evidence that well No. 1-9 was drilled
and production tested consistent wth the accepted practices for
conpl eting wells in coal beds, BLMwoul d recomrmend i nval i dati on of the unit.

The DM al so requested Gook to furnish infornation on well Nos. 1-11 and 1-
22, advising Gook of his obligation to showthat the unit contained a well
capabl e of producti on.
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BLM Deci si ons

In his June 5 1992, Decision, the O DMfound that the initial unit
obligation well, the Nbo. 1-9, "has never tested and eval uated the coal beds
encountered in the drilling of this well even though this was the specific
basis for establishing and approving this unit.” For this reason, the DM
declared the Lucky 11 unit invalid ab initio.

The DM noted that ook had been requested on two separate occasi ons
to denonstrate that he had conpl eted a wel | capabl e of produci ng i n payi ng
guantities. The DMobserved that because the unit contai ned a nunber of
Federal |eases wth an expiration date of August 25, 1990, there had to be
a wel | physically capabl e of production as of August 25, 1990, "in order
to hold the | eases pursuant to [Yates Petroleum Gorp., 67 | BLA 246, 249,
89 |.D 480, 482 (1982)]." 1In Yates, the Board hel d that the presence of
a wel | capabl e of producing oil or gas in paying quantities conpleted
anywhere in the unit, subsequent to the effective date of the unit
agreenent but prior to the expiration date of a unitized | ease, wll
continue that |ease beyond its prinary term

The DMthen narrated BLMs infornati on concerning wel | Nos. 1-11A VY
and 1-22. VeIl No. 1-11A was reported shut-in on August 25, 1990. ook
never filed wth BLMa conpl etion report or official well test onthis
well. Smlarly, well No. 1-22 was reported as a shut-in gas wel | since
August 1990. The DM stat ed:

This well was initially considered as conpl eted for production
on August 24, 1990, which served to hold | eases by the Yates

deci sion for those | eases having a[n] August 25, 1990 expiration
date. The prelimnary reports on no. 1-22 indicated the well
produced nostly water with a trace of gas. (onsideration was
given to this well as having the potential for production of gas
assuming that the well woul d be continuously production tested
and the gas production woul d increase. This was the basis for
the first production nenorandumwitten for the Lucky 11 unit

whi ch served to hol d | eases whi ch woul d ot herw se expire.

Gonti nuous production of the water associated with coal beds is a
wel | docunent ed conpl eti on procedure when attenpting to establish
gas production fromcoal beds. Yet, sone 21 nonths after this
wel | was drilled, continuous produci ng operations never were
conducted to establish gas production. This well was not capabl e
of production in paying quantities under the conditions that

exi sted on August 25, 1990 nor is the well capable of production
at his tine.

As related in the D s Septenber 30, 1992, Decision, BLMs
understanding of the Lhit Agreenent was as follows. The unit was forned
for

1/ WIl No. 1-11 is referred to as well No. 1-11A in the nore recent
docunents included in the sundry notice file pertaining to this well.

144 | BLA 65

WAW Ver si on



| BLA 93-61

the purpose of exploring the potential for coal bed nethane gas. During
prelimnary discussions, Gok was inforned of

the expectations of the obligation well to diligently test the
coal bed seans. The authorized of ficer (AQ woul d expect the unit
operator to performcontinuous production testing of the well

i ncludi ng the continuous production of the water associated wth
coal bed seans, until it was determined that the well was capabl e
of producing gas in paying quantities or it was established that
the wel | was not capabl e of producti on.

(Decision at 1-2.)

Referring to BLMs records, the SD notes that well No. 1-9 was spudded
August 22, 1990, reached a total depth of 2,238 feet on February 3, 1991,
and was | ogged on February 4, 1991. No reports of a production test or
of water and gas production were filed. Nothing was recei ved fromQ@ok in
response to BLMs letters of June 26, 1991, and March 18, 1992 (the 60- and
30-day letters, respectively), advising of the requirenent to denonstrate
production. David Gonn, Gook's representative, did respond to the (DO by
letter of My 1, 1992, in which he notified BLMthat Gook was
experiencing difficulties wth devel opnent of the unit area and prom sed
that well No. 1-9 woul d be thoroughly tested and eval uated. (Decision at
2.)

According to sundry notices recei ved by BLMs Buffal o Resource Area
Gfice, certain operations were perfornmed on well No. 1-9 between My 28
and June 30, 1992. Arig was noved onto the well, selective perforations
were nade, gas kicks were reported, punp and rods were run, and a punpi ng
unit was on location ready to be set. (Decision at 3.)

h Septenber 17, 1992, ok nade an oral presentation before the
D ook asserted that well No. 1-9 began produci ng gas and water on
Septenter 17 and that a conpl etion report woul d be nai |l ed the sane day.
ook enunerated his difficulties wth drill [og eval uation, narket
conditions and interruptions. He also stated that a natural cavitation
techni que (rather than a costly process of nechanical cavitation) was bei ng
utilized in an attenpt to stimulate potential production fromthe well
and that this techni que caused delay in conpl etion of the well.

O Septenber 25, 1992, the Sate (fice received Gok's well |ogs and
a conpletion report on well No. 1-9. According to the report, a 10-hour
test on Septenber 17, 1992, produced 11 cubic feet of gas and 110.5 barrel s
of water. ook also notified BLMthat the dowihol e punp failed after the
production test and that the well was shut in anaiting repairs. (Decision
at 3.)

The SDrefers to 43 CF. R § 3100.0-5(g), defining "actual drilling
operations” as including not only physical drilling of a well, but the

testing, conpleting, and equi ppi ng such wel |l for production. He notes
further that BLMhad issued Instruction Menorandum (1N No. W-91-174
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(Feb. 7, 1991) to establish a policy for coal bed nethane units "to hol d
leases in their extended termif the coal bed nethane well is in the

dewat ering phase * * * and the operator is diligently “producing the well
until [it can be determined] if it wll be capable of production in paying
guantities.” (Decision at 3.) Unhder this policy, a well is given a

provi sional paying status if the authorized officer determnes that a
prudent operator woul d continue operations to dewater the well. (Decision
at 4.)

The SD found that ook had not diligently devel oped the obligation
wel | and had not provi ded adequate justification for failing to do so. He
therefore affirnmed the (DO decision to declare the Lhit Agreenent invalid
abinitio. (Decisionat 3.)

The SDreversed ADOs determnation on the No. 1-22 well. He found
that this well has received a prelimnary paying well determnation in
accordance wth the IMNo. W-91-174, and that therefore Gook shoul d be
given a final opportunity to conmence production and pursue operati ons
until a final determnation of paying well status coul d be nade. (Decision
at 5.)

Argunents on Appeal

ook asserts on appeal that its No. 1-22 well "was conpl eted and
produci ng on 8-24-90," and that the No. 1-11A well was conpl eted on
August 25, 1992, "with an initial production test run on 11-2-90 of
326 ncf. " Qook alleges that "[t]his well has been produci ng conti nuously
since May, 1992 and payi ng substantial gas royalties to the
US Gvernment." (Satenent of Reasons (SCR at 3.) 2/

ook states that a drilling noratoriumstopped BLMfrom approvi ng new
applications for permt to drill (APDs) and "was disastrous to the coal
bed Methane drilling inthis area.” ok asserts that due to the
noratoriumit lost its financial backing and that its operations,
consi dering "the noratori umthroughout 1990 and 1991," were reasonabl e.
ok requests that BLMs determination to void the unit be reversed. (SR
at 5 6.)

The BLM asserts that the No. 1-9 wel |l was not capabl e of produci ng
in paying quantities on June 5 1992, when the (DO termnated the unit.
The BLMpoints out that Gook admts that there was no production until
Septenter 17, 1992, and that such production anounted to no nore than water
and a trace of gas. (Answer at 17-18.)

Respondi ng to Gook' s al l egation about a drilling noratorium BLM
refers to an ctober 25, 1990, O der of the Board, the effect of which
was to stay, on an interimbasis, the further issuance of APD s, pending

2/ The nost recent sundry notice for the No. 1-11A well is dated July 3,
1992. The notice states that the well was "put on production” and "opened
* * * into pipe line" and that the well was not produci ng any water.
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resol ution of an appeal then before the Board. 3/ The BLMpoints out that
ook already had his permt to drill well No. 1-9, and was in no way
affected by the Board' s Qder. (Answer at 22.)

The BLMasserts that since the SDreversed the O on well No. 1-22,
guestions as to its status on August 24, 1990, are irrelevant to this
appeal , which concerns the unit obligation well, No. 1-9. For this
reason, well No. 1-11 is also irrelevant. (Answer at 26-27.)

O scussi on

[1] The record fully supports the SDs narration of facts and
eval uation of ook's operations including the status of the three wells at
various points intine. The facts alleged by Gook on appeal about well
Nbs. 1-11A and 1-22 are not at odds wth the record or wth what is stated
inthe SDs Decision. However, these wells are not at issue in this
appeal . Rather, the issue herein is whether there were tinely diligent
drilling operations on well No. 1-9. V¢ conclude that the SD properly
resol ved that issue in the negative. Accordingly, BLMs decl aration of
the Lhit Agreenent as invalid ab initio nust be affirned.

There is sinply no evidence that Gook pursued diligent drilling
operations. The record, which Gook does not dispute, denonstrates a
failure to respond to BLMs 60- and 30-day letters, and a | ack of action on
Qook' s part to carry out its obligations. Onh appeal, Gook |ists bel ated
operational efforts which were fruitless to establish either that the well
was capabl e of production in paying quantities or that it was not capabl e
of such production. 4/ Qook's failure to tinely drill and produce is
unrefuted, nor is any justification shown on appeal .

3/ In Powder Hver Resource Gouncil, 120 I BLA 47 (1991), the Board set

asi de and renanded a Womng Sate Gfice approval of the contenpl at ed
drilling of up to 1,000 gas wells for the extraction of nethane gas
associated wth large coal deposits underlying an area of 2,160 square
mles in Ganpbel | and Johnson Gounties, where it was unclear what certain
envi ronnent al consequences of the drilling programwoul d be and how t hey
would be mtigated. O Gt. 25, 1990, while that appeal was pending, the
Board issued an order granting an interimstay of BLMs decision so as to
precl ude the further issuance of APD s.

4/ Qperations conducted and results obtained after the expiration date of
the | eases may not be used to determine the presence of a well capabl e of
production in paying quantities. Anoco Production G., 101 |IBLA 215, 222
(1988). As we stated in Anoco, a "well capabl e of produci ng” neans a "wel |
which is actually in a condition to produce at the particular tine in
question.” 1d. at 221, citing Lhited Mainufacturing @., 65 1.D 206
(1958). In Aroco, we reviewed several sets of factual circunstances
precluding a finding of "capabl e of production.” Such circunstances
include situations where prelimnary, nmaintenance, or reworking efforts are
requi red before production could be initiated or restored.
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The difficulties Gook lists on appeal —drilling noratorium the
cavitating process—do not amount to sufficient justification. As BLM
points out, Gook was unaffected by the bar to BLMs issuance of APD s
because it already had its permt to drill. The suggestion of |oss of
financial backing is on no firner ground and cannot serve as a
justification of Gook's obligation to carry out tinely drilling operations.

See Ruiby Drilling @., 119 IBLA 210, 214-15 (1991), and cases there cited.

Therefore, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF. R 8§ 4.1, the Decision
appeal ed fromis affirned.

Janes P. Terry
Admini strative Judge

| concur:

Franklin D Arness
Admini strative Judge
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